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28th February 2007

ELD Consultation

Environmental Branch

Environmental Regulation Policy Division

Zone 4A1. Ashdown House

123 Victoria Street

London

SW1E 6DE

Dear Sirs

Environmental Liability Directive
I am responding on behalf of the British Maritime Law Association to the Consultation Document on the Implementation of the Environmental Liability Directive.

The Association wishes to comment on the discussion in the Consultation Document “Environmental damage covered by International Conventions” and Question 3.10: “What are your views on the proposed treatment of the exceptions contained in Article 4?”

1
The relevant provisions of the ELD are:

Article 4.2, which provides:

“This Directive shall not apply to environmental damage or to any imminent threat of such damage arising from an incident in respect of which liability or compensation falls within the scope of any of the International Conventions listed in Annex IV, including any future amendments thereof, which is in force in the Member State concerned”.

[emphasis added]

Article 4.3, which provides:

“This Directive shall be without prejudice to the right of the operator to limit his liability in accordance with national legislation
 implementing the Convention on Limitation of Liability for Maritime Claims (LLMC), 1976, including any future amendments to the Convention …” 

[emphasis added]

Annex IV of the ELD, which lists various Conventions, including:

(a)
The International Convention of 27th November 1992 on Civil Liability for Oil Pollution Damage (“CLC”);

(b)
The International Convention of 27th November 1992 on the Establishment of an International Fund for Compensation for Oil Pollution Damage;

(c)
The International Convention of 23rd March 2001 on Civil Liability for Bunker Oil Pollution Damage (the “Bunkers Convention”)

(d)
The International Convention of 3rd May 1996 on liability and Compensation for Damage in connection with the Carriage of Hazardous and Noxious Substances by Sea (The “HNS Convention”)

2
The HNS and Bunkers Conventions are not yet in force in the UK and therefore the ELD must apply to such claims in the UK until such time as those Conventions do come into force.

3
In summary, therefore, the position under the ELD until such time as the HNS and Bunkers Conventions come into force (with particular focus on issues concerning the right to limit under the LLMC and the provisions of the MSA 1995) appears to be as follows:-
(a)
The ELD requires operators to prevent an imminent threat of environmental damage and to restore the environment. The remedial measures include complementary and compensatory remediation, and an authority can recover costs it has incurred in relation to imminent threats and damage from the operator within 5 years.

(b)
If a shipowner (as defined in the LLMC) carrying HNS is found to be liable to an authority for its costs under the ELD, the shipowner would be able to limit his liability under the LLMC, provided that he can bring himself within the provisions of Article 2 of the LLMC. For example, if the damage is the result of a cargo of HNS, the shipowner may be able to bring himself within Article 2(1) (c) or (e) of the LLMC.

4
However, there is some ambiguity as to the position in relation to non-CLC oil cargo or bunkers to which s.154 and s.156 of the MSA 1995 applies.  S. 156 of the MSA 1995 includes channelling provisions identical to those found in CLC and provides that the shipowner is not otherwise liable.  If s. 156 remains in its current form, insofar as it relates to non-CLC vessels, it would appear to conflict with the ELD.

5
If s. 156 were to be amended so as to allow an authority to bring a claim for costs under the ELD, it would be necessary to consider the effect on limitation under the LLMC  S.168 of the MSA 1995 making it clear that the shipowner can limit his liability under s.154 by providing that such liability constituted damage to property for the purposes of Art 2(1)(a).  Thus, if s. 168 were to remain un-amended, the shipowner would be able to limit his liability under the LLMC. Otherwise, the shipowner would have to be able to bring himself within the ambit of Article 2(1) (c) or (e) of the LLMC in respect of non-CLC oil cargoes, and Article 2(1)(c) in respect of non-CLC bunkers.  

However, if prior to the HNS and Bunkers Conventions coming into force in the UK, the shipowner as operator is obliged to restore the environment himself, it is difficult to see how he will be able to limit his liability under Article 2 of the LLMC, as limitation is concerned with claims being brought against the shipowner, not costs incurred by the shipowner.  

There may, therefore, be an unintended risk of unlimited liability on shipowners until the HNS and Bunkers Conventions come into force in the UK.  Unless the UK Government wishes to reopen discussion about the extent to which limitation is available for bunker pollution damage, it ought to provide for limitation in such circumstances, prior to the entry into force of the HNS and Bunker Conventions. 

I am sending a copy of this letter to Mr David Bolomini at the Department of Transport.

Yours faithfully

Andrew Taylor

Secretary/Treasurer

British Maritime Law Association
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� 	The relevant national legislation in the UK is the Merchant Shipping ~Act 1995 (“MSA 1995”).
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